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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule

references are to the Tax Court of Practice and Procedure. The
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decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority.

Respondent determ ned deficiencies of $378, $896, and $9, 570
in petitioner’s Federal incone taxes for taxable years 1993,

1994, and 1995, respectively. |In addition, respondent determ ned
accuracy-rel ated penalties under section 6662(a) of $76 and
$1,914 for taxable years 1993 and 1995, respectively.

The issues remaining for decision are: (1) Whether
petitioner must recognize gain fromthe sale of his persona
residence in taxable year 1993, and (2) whether petitioner is
liable for accuracy-rel ated penalties under section 6662(a) for
t axabl e years 1993 and 1995.1

Backgr ound

The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by reference. Petitioner resided in Tigard,
Oregon, at the tinme his petition was filed in this case.
Petitioner has been a certified public accountant for 25
years. |In March 1989, petitioner and his wife, Sandra K Bare
(now deceased), purchased a residential property |located at 1461
N.E. Burns Street, Wst Linn, Oregon (the Burns Street property),

for $80, 100.

! The parties reached agreenent on the anpunt of gain to be
recogni zed on the sale of petitioner’s business property, and
respondent concedes the sec. 6662(a) accuracy-related penalty for
taxabl e year 1995 insofar as it relates to that issue.
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The Burns Street property was petitioner’s personal
residence from March 1989 to Decenber 10, 1993. On Decenber 10,
1993, petitioner sold the Burns Street property for an adjusted
sales price of $127,920. Petitioner realized $9,123 of gain on
the sale of the Burns Street property.

From January 1994 t hrough Septenber 1995, petitioner |ived
on his boat docked at a marina in Portland, Oegon. 1In |late
Septenber 1995, petitioner and a friend sailed petitioner’s boat
to Astoria, Oregon, and docked it there.

I n August 1995, Uprite Hones, Inc. (Uprite Hones),
petitioner’s wholly owned S corporation, conpleted construction
of a residential property located in Washi ngton County in
Sherwood, Oregon (the Bownen Lane property). Petitioner began to
sl eep at the Bowren Lane property in October of 1995. The Bownen
Lane property was unfurni shed, and petitioner did not keep his
personal belongings in the house. He slept at the Bowren Lane
property in a sleeping bag that he stored in his canper during
the day. He al so showered at the Bowren Lane property but stored
his toiletries in his canper afterwards. He did not cook neals
at the house although he did eat in the house sone neal s
purchased fromfast food restaurants. Petitioner did not receive
mai | at the Bowren Lane property.

Bet ween Oct ober 1 and Decenber 6, 1995, the utilities and

i nsurance for the Bowren Lane property were in the nane of Uprite
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Homes, and Uprite Homes paid all utilities, insurance, and
property taxes for the Bowren Lane property. Petitioner paid no
rent for his use of the property.

On Cctober 9, 1995, petitioner nade an offer to purchase a
house in Portland, Oregon (the Portland house), and his offer was
accepted. Petitioner expected to close on the Portland house
bef ore Decenber 10, 1995.

On Novenber 30, 1995, Uprite Hones received an offer on the
Bownen Lane property fromWIIliamA. Wber, Jr., and Nicole L
Weber (the Wbers), for $160,500. The offer was accepted
contingent upon the Wbers’ ability to secure a | oan.

On or about Novenber 30, 1995, petitioner |earned the seller
of the Portland house could not close on the sale of the house by
Decenmber 10, 1995. On Decenber 6, 1995, Uprite Honmes executed a
quitclaimdeed to transfer the Bownren Lane property to petitioner
for the stated consideration of $130,000. 1In its general | edger,
Uprite Hones recorded the transfer by reducing the corporation’s
recorded debt to petitioner from $113,004 to zero and by
recording a debt frompetitioner to Uprite Homes of $16,996. The
Decenber 6, 1995, deed fromUprite Homes to petitioner was not
filed in the records of Washi ngton County, Oregon.

The Uprite Homes 1995 general |edger reflects, through an
increase in petitioner’s recorded debt to the corporation, that

in Decenber 1995, petitioner assunmed liability for $678 for
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property tax, interest, and insurance for the Bownren Lane
property for the period between Decenber 6 and Decenber 26, 1995.
During this period, all insurance and utilities for the Bowren
Lane property remained in the name of Uprite Honmes, and Uprite
Hones continued to pay all utilities for the property.

On Decenber 26, 1995, petitioner executed a quitclaimdeed
to transfer the Bowren Lane property to Uprite Honmes for the
stated consideration of $130,000. Uprite Homes recorded the
Decenber 26, 1995, transaction with petitioner in its general
| edger by reversing petitioner’s sales transaction and recorded
debt to the corporation and by recording a $112, 326 debt fromthe
corporation to petitioner. The Decenber 26, 1995, deed from
petitioner to Uprite Hones was not filed in the records of
Washi ngton County, Oregon

During the 20-day period that petitioner purports to have
owned t he Bownen Lane property, he continued to store his
personal belongings in his canper. He did not do his laundry in
t he house and used none of its kitchen appliances. He had no
t el ephone servi ce, garbage pickup, newspaper delivery, or
tel evision. He knew none of his neighbors.

On Decenber 26, 1995, Uprite Honmes executed a statutory
warranty deed to transfer title to the Bowren Lane property to
the Webers for the previously agreed consideration of $160, 500.

The Webers believed that no one had occupi ed t he Bownren Lane
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property before they noved in. On Decenber 27, 1995, the
statutory warranty deed fromUprite Hones to the Wbers was
recorded in Washi ngton County, and the cl osing on the Bowren Lane
property occurred.

Petitioner went to Southern Oregon on Decenber 26, 1995, to
stay with his parents. On January 5, 1996, the closing occurred
on petitioner’s purchase of the Portland house.

Di scussi on

Under sections 1001 and 61, taxpayers generally nust
recogni ze in the year of sale all gain or |oss realized upon the
sal e or exchange of property. Section 1034, however, provides an
exception which allows taxpayers to defer recognition of gain
when sal e proceeds are reinvested in a new principal residence.?
Section 1034(a) specifies that gain nust be reinvested in
property "purchased and used by the taxpayer as his principal
resi dence" in order for nonrecognition treatnment to be avail abl e.

Respondent determ ned that petitioner nust report gain from
the sale of his personal residence in 1993 because a qualifying
repl acenent residence was not purchased and used within 2 years
as required by section 1034. The 2-year deadline for petitioner

to reinvest in a new residence and thereby qualify for gain

2 Although sec. 1034 was repeal ed by sec. 312(b) of the
Taxpayer Relief Act of 1997, Pub. L. 105-34, 111 Stat. 839, and
the roll over provision was replaced by an expanded and revi sed
sec. 121, sec. 1034 was in effect for the year at issue herein.
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deferral was Decenber 10, 1995. Respondent’s determ nation
resulted in a reduction of petitioner’s capital |osses in 1993,
1994, and 1995. Petitioner contends that he purchased t he Bownren
Lane property and used it as his principal residence wthin the
required tinmefrane.

We first consider whether petitioner purchased the Bowren
Lane property. The facts and circunstances of petitioner’s case
reveal that the transaction between himand his wholly owned S
corporation was not a bona fide sale. See Scherr v.

Conmi ssioner, T.C Meno. 1993-87.

The "incidence of taxation depends upon the substance of a

transaction" rather than its nere form Conmi ssi oner v. Court

Hol ding Co., 324 U. S. 331, 334 (1945). A transaction |acking

econom ¢ substance nmay be disregarded for tax purposes. See

Knetsch v. United States, 364 U S. 361, 365-366 (1960); Braddock

Land Co. v. Comm ssioner, 75 T.C 324 (1980). In the context of

a sale transaction, the inquiry is whether the parties have in
fact done what they purport to do in the formof their agreenent.

See G odt & McKay Realty, Inc. v. Conmm ssioner, 77 T.C 1221,

1237 (1981).
The term "sale" is given its ordinary nmeani ng for Federal
i ncome tax purposes and is generally defined as a transfer of

property for noney or a prom se to pay noney. See Conm SSioner

v. Brown, 380 U S. 563, 570-571 (1965). The determ nation of
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whet her a particular transaction constitutes a sale turns on
whet her the benefits and burdens of ownership have passed from

seller to buyer. See Godt & MKay Realty, Inc. v. Conm SsSioner,

supra. This inquiry is factual and is determ ned fromthe
intention of the parties, as evidenced by the witten agreenents
read in light of the attendant facts and circunstances. See

Haggard v. Conm ssioner, 24 T.C 1124, 1129 (1955), affd. 241

F.2d 288 (9th G r. 1956).

Various factors to consider in nmaking a determ nation as to
whet her a sal e has occurred have been summarized as fol | ows:
(1) Whether legal title passes; (2) how the parties treat the
transaction; (3) whether equity was acquired in the property;
(4) whether the contract creates a present obligation on the
seller to execute and deliver a deed and a present obligation on
t he purchaser to nmake paynents; (5) whether the right of
possession is vested in the purchaser; (6) which party pays the
property taxes; (7) which party bears the risk of |oss or damage
to the property; and (8) which party receives the profits from

the operation and sale of the property. See Godt & MKay

Realty, Inc. v. Conmni ssioner, supra at 1237-1238. An additi onal

factor to be weighed is the presence or absence of arm s-length

dealing. See Falsetti v. Conm ssioner, 85 T.C 332, 348 (1985)

(citing Estate of Franklin v. Comm ssioner, 64 T.C. 752 (1975),

affd. 544 F.2d 1045 (9th Gr. 1976)).
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Upon consi deration of these factors in light of the totality
of the facts and circunstances surroundi ng the transaction, we
concl ude that the conveyance of the Bownren Lane property was
wi t hout substance and had no effect for tax purposes.

Petitioner’s purported purchase of the Bownren Lane property
did not occur until after Uprite Honmes had accepted the Wbers’
offer to purchase the property, no noney was exchanged, and the
deed was never recorded. Petitioner’s purported purchase and
sale price of $130,000 is al nost 20 percent |less than the
$160, 500 Uprite Homes agreed upon and received fromthe Wbers.
The insurance and utilities for the property remained in the nane
of Uprite Hones, and petitioner never noved any of his personal
bel ongings into the hone. Uprite Honmes continued to pay the
utilities, and the $698 petitioner “paid” the corporation for
property tax, interest, and insurance on the Bowren Lane property
was nerely a recorded entry in Uprite Honmes’ general | edger.

As the purported purchaser and as sol e sharehol der of the
purported seller, petitioner was on both sides of the
transaction. The facts surrounding the transaction indicate the
parties did not deal at armis length. The “sale” was fabricated
solely to facilitate petitioner’s attenpt to defer gain on the
sale of the Burns Street property.

Furthernore, the record reflects that petitioner did not use

t he Bownren Lane property as his principal residence as required
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by section 1034. \Wether or not property is used by a taxpayer
as his residence depends upon all the facts and circunstances in
each case, including the good faith of the taxpayer. See sec.
1.1034-1(c)(3) (i), Income Tax Regs. "The elenents of residence
are the fact of abode and the intention of remaining, and the
concept of residence is made up of a conbination of acts and
intention. Neither bodily presence alone nor intention alone

will suffice to create a residence."” Stolk v. Comm ssioner, 40

T.C. 345, 353 (1963), affd. 326 F.2d 760 (2d Cir. 1964); see also
Perry v. Conm ssioner, 91 F.3d 82, 85 (9th Cr. 1996), affg. T.C

Meno. 1994-247.

Petitioner never had any intention of making the Bowren Lane
property his residence. Hs |imted use of the property is not
sufficient to create a residence. Accordingly, petitioner does
not qualify for the nonrecognition provisions of section 1034.

Finally, we address the accuracy-rel ated penalties inposed
pursuant to section 6662(a). Section 6662(a) and (b) (1) inposes
a penalty of 20 percent of the portion of an underpaynent of tax
that is attributable to negligence or disregard of rules or
regul ations. “Negligence” includes any failure to nake a
reasonabl e attenpt to conply with the statute, and “di sregard”

i ncl udes any carel ess, reckless, or intentional disregard. Sec.
6662(c). We have further defined negligence as the failure to

exerci se the due care that a reasonable and ordinarily prudent
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person woul d enpl oy under the sanme circunstances. See Neely v.

Commi ssioner, 85 T.C 934, 947 (1985). A taxpayer is not |iable

for the penalty if he shows that there was reasonabl e cause for
t he under paynent and that he acted in good faith. See sec.
6664(c) (1).

Petitioner bears the burden of proving that the accuracy-
rel ated penalties are inapplicable.® See Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933); Bixby v. Conm ssioner, 58

T.C. 757, 791-792 (1972).

Petitioner is a certified public accountant. Hi's purported
purchase and resal e of the Bowren Lane property clearly were
undertaken solely with the intent to nmeet the nonrecognition
provi sions of section 1034. Petitioner knew or should have known
that a transaction devoid of any substance does not neet the
requi renents of section 1034 and the regul ati ons pronul gat ed
t her eunder .

Accordingly, we hold that petitioner is liable for
accuracy-rel ated penalties pursuant to section 6662(a) for 1993

and 1995 with respect to the understatenents of tax attributable

8 Sec. 7491(c), applicable to court proceedings arising in
connection wth exam nati ons commenci ng after July 22, 1998,
requires the Secretary to carry the burden of production with
respect to penalties. See Internal Revenue Service Restructuring
& Reform Act of 1998, Pub. L. 105-206, sec. 3001, 112 Stat. 685,
726. The notice of deficiency at issue herein, however, was
dat ed Decenber 12, 1997
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to his failure to recognize gain fromthe sale of his residence
and the correspondi ng adjustnents to his capital | osses.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




